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The Deep Dilemma of Habermas’ s Discourse Theory of Law—From the Perspective of the Relationship between

Law and Religion
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Abstract: Under the pre—modern paradigm, religion provides the source of legitimacy for law. Since the emergence
of modern legal paradigm in the 17th century, the most important question is: how can the legitimacy of posttradi—
tional or postmetaphysical law be possible? Habermas refuses to reduce the law of “posttraditional society” to political
power or morality, and criticizes the dilemma of the third solution, that is, the circular explanation of the legitimiza—
tion of law based on legality . In order to solve the defects of the latter, he puts forward the model of the relationship
between the law and religion in the secular society — the discourse theory of law, which holds that the legality of law
can legitimize the law based on the discourse principle. However, the discourse theory of law basing the legitimacy of
law on discourse procedure, also fails to fully legitimize the law, because it finally returns to a kind of comprehensive
belief similar to religion. As a result, the modern social consensus that modern law can be legitimized independently

of the religious or metaphysical worldview itself has even been questioned.
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